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ANSWERS 
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| Agnes Stewart of Phyſgill, and John Hathorn of 


Over Aires, her Husband, Purſuers; 


5 
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The PETITION of Alexander Earl of Galloway, 
and the other Truſtees for the Creditors of the 


| deceaſed Captain John Stewart of Phyſeil, De- 


fenders. 


ft HE Interlocutor complained of by this Peti- 


tion, will appear to be well founded, by a 


| Recital of the Facts and Procedure which 
gave Riſe to this Queſtion ; and a very ſhort Argument 
will be ſufficient in anſwer to the Petition. 

By Marriage-Contract, of this Date, between John 
derart of PHH ill, and Agnes Stewart, Daughter and 
Heireſs of Thomas Stewart Provoſt of Migton, the ſaid 
Aznes diſponed her Lands and Eftate of Glenturk, &c. 
to the ſaid John Stewart, and the Heirs of the Marri 
age; which failing, to the Heirs-male of John Steww- 
art's Body of any after Marriage; which failing, to 
herſelf, and her own Heirs whatſoever: And the ſaid 
John Stewart, on the other Part, was bound and obli- 
ged to provide and ſecure whatever Lands, Heretage, 
&c. he ſhould happen to conqueſs and acquire during 
the Marriage, to the Heirs thereof. Upon the Precept 


A of 


1663. 


1716. 


(2 ) 


of Seaſin contained in the ſaid Agnes Stewart's Diſpo- 


ſition, John Stewart, the Huſband, was infeft in her 
proper Lands, and his Infeftment was duely recorded 


n the general Regiſter of Seaſins. 


Of this Marriage there were Iſſue four Sons and 
four Daughters. David, the eldeſt Son, predeceaſed 


his Father without Iſſue, but Robert, the ſecond Son, 


alſo predeceaſing his Father, left Iſſue the Purſuer, then 
an Intant, who became undoubted Heir of the afore- 
{aid Marriage, and, in that Character, was entitled 
to the Succeſſion of both Eſtates, upon the Death of 
her Grandfather, ohn Stewart, by the MarriageSettle- 
ment above-mentioned. _ 

It appears, that, after the Death of Robert the ſe- 
cond Son, a Scheme was carly conceived to fruſtrate 
his Infant Child of this Succeſſion : There had been 
two Duplicates of the aforeſaid Marriage-Contract | 
duely ſubſcribed by the Parties themſelves, and ma- 
ny of the mutual Friends; but it happened, that the 
Duplicate which had been delivered to the Bride's 
Friends was defective in Form, the Names and Deſig- 
nations of the Witneſles being left blank; and Advan- 
tage was taken of this Circumſtance, to pave the Way 
for a Settlement, which was obtained from old john 
Stewart, to the Excluſion of his Infant Grandchild, 
the Daughter of Robert. 

Robert's Widow was an Engli/h Lady; and ſuſpecting 


that, after her Husband's Death, there was ſuch a De- 


ſign in Agitation, ſhe brought a Proceſs, of this Date, 
before the Court, in name of her Infant Daughter, 
for Exhibition and Delivery of that Duplicate of the 


Marriage-Contract which had been delivered to the 


Huſband John Stewart, and was duely executed. 
To this Proceſs John Stewart himſelf, William Stewart 


his third Son, then become the eldeſt, by the Death of 
his two elder Brothers, and John Coltram of Drurmorel, 


Grandſon 
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6 to the ſaid John Stewart, _ Eliſabeth his 
ſecond Daughter, were made Parties, as the Perſons 
in one or other of whoſe Hands the aforeſaid ! Marriage 
Articles were ſuppoſed to be: And as ſundry Proceed- 
ings were had in the ſaid Procets, to force Exhibition 
and Delivery of the Marriage-Contract, %u Coltrain of 
Drummorel, who was a Party to the ſaid Proceſs, and 
ſo much intereſted in the Settlements of this Eſtate, 
cannot be ſuppoſed ignorant of the Infant's Claim, 
as founded upon that Marriage Contract. 

During the Dependence of this Proceſs, Robert's 
Widow having gone to London, and carried her Infant 
Daughter with her, to viſit her Relations there, {he 
was taken ill and died, ſo that the Proceſs was at an 
End, and the Child's Concerns were left at the Mercy 
of her Father's, Friends, whoſe Intereſt it was to con- 
ceal her Right, and to diſappoint her Succeſſion. 

Ot this Date John Stewart, who, by this Time, as 
your Lordſhips will perceive, muſt have been a very 
old Man, and was very much decayed, was prevailed 
upon to execute a Settlement of both his own and his 
Wite's Eſtate, in the Form of a ſtrict Entail, by which 
he limited the ſame to the Heirs-male of his Own Bo- 
dy, Remainder to the Heirs- female of his Body, and 
the Heirs-male of their Bodies, the eldeſt Heir- female 
ſucceeding without Diviſion, &'c. but with an exprets 
Exheredation of his Infant Grandchild, the Daughter 
of Nobert, in the following Words:“ Sccludin 20 and 
: debarring always the Daughter of the deceaſed As- 
* bert Stewart, my lawful Son, from ſucceeding to 
* {aid Lands. and Eftate, or any Part thereof, in all 
* Time comin 

This Entail 1719 Was recorded, and Infeftment ta- 
ken thereon. 

The old Man, John Stewart, died ſoon after this Settle- 


ment was executed, in the lame Year 1719; and Captain 
Lillian 


ö 
ö 


——— — 


1727. 


give rite to the preſent Proceſs. 
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Iilliam Stewart his third Jon, the two elder beingdead 


without Iſſue-male, was ſerved Heir of Tailzie to his 


Father in ſaid Eſtate, and was thereupon infeft. 


In the Year 1721, Captain William Stewart went to 


London; and, upon Pretence of Friendſhip to his Infant 
Niece, ſent her down to Scotland, and kept her under 
his Tuition as long as he lived. That he was in the 
Knowledge of her Right to the Eſtate is apparent; for 
in the Year 1725, he took up from Fohn Binning Wri- 
ter in Edinburgh, who had been employed as Agent 
for the Infant, the above-mentioned Proceſs of Exhi- 
bition, with the principal Minutes and Interlocutors 
thereon. N | 
Captain William Stewart died without Iſſue; and as 
James, the fourth and youngeſt Son of old 7ohn Stew- 
art, was then allo dead without Iſſue, Agnes Stewart, 
the eldeſt Daughter, took the Eſtate, as Heir to her 
Brother Milliam, upon the Footing of the Entail 1719, 
and poſlefled the ſame till the Year 1732, when ſhe al- 
ſo died without Iſſue. 5 
Upon the Death of Agnes, the eldeſt Daughter, 


John Coltrain of Drummorel, the Son of Elizabeth the ſe- 


cond Daughter was ſerved Heir of Tailzie to his Aunt 
Agnes, and continued to poſſeſs the Eſtate during all 
the remaining Years of the Purſuer's Minority: And 


it is impoſlſible to doubt, from the Circumſtances of 
the Caſe, and the near Connection of the Parties, that 


he was in the Knowledge of his Couſin's Claim to 
this Eſtate: He lived in the Houſe with his Aunt Agnes 
for ſeveral Years before her Death; and it 1s very cer- 
tain that Endeavours were uſed to prevail upon the 
Purſuer, after her Majority, to renounce her Birth- 
right: And, indeed, John Coltrain's Knowledge of the 
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Purſuer's Title is ſtrongly verified by the Deeds Which 


For 
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For during the Lifetime of Agnes the eldeſt Siſter, 


the ſaid Fohn Coltrain was married to Mris Chrytian 
Herron, third Daughter to Mr Herron of that Ik; and 


by the Contract of Marriage he became bound and 


obliged © to: infeft and ſecure her, in caſe of his Pre- 
« deceaſe, in an yearly Annuity of 600 Merks, to be up- 
« lifted and taken out of his paternal Effat2 of Drum- 
« morel.” And by an after Clauſe in the fame Marriage- 
articles, © in caſe it ſhould happen, that he, the 1aid 
John Coltrain, thould at any Time during the K- 
jſtence of ſaid Marriage, ſucceed to the Lands and 
« Eftate of Phyſgill, in that Caſe he obliged himſelf 


to dieburden and free his ſaid Lands and Eſtate of 


« Drummorel, of the ſaid yearly Annuity provided to 
the ſaid Mris Chibi Herron in Manner above-men- 
tioned, and to infeft and ſecure her in a yearly 
* Annuity of goo Merks Scots, in caſe there be Chil- 
* dren of ſaid Marriage, and in a yearly Annuity of 
« 1200 Merks, in caſe there be no Children, to be 
* uplifted and taken forth of the ſaid Lands and Eſtate 

And by a voluntary Deed, of this Date, he ſettled 
and provided to his ſaid Spoule an additional ſointure 
and Liferent- proviſion, and granted to her in place of the 


Proviſion in the Contract of Marriage, 1200 Merks in 


caſe of Children, and 1500 Merks in caſe of no Chil- 
dren; and for her Security thereof, he obliges him- 
ſelf to infeft and ſeaſe her in the ſaid Lands and 
Eſtate of Pyygill. And this Deed allo contains a Pro- 
viſion of an yearly Liferent of 50 Merks, to be up- 
lifed forth of his paternal Eſtate of Drummorel, at Jeait 
lo much thereof as, with the fourth Part of the free 
Rent of the Eſtate of Hill, in Terms of the Entail, 


| ſhould amount to the foreſaid Annuity of 1200 Merks - 


in the Event of there being Children, andof 1500 Merks 
if there ſhould be no Children. And in Terms of the 
B Precept 


1728. 


1734. 
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Precept contained in this Bond of Liferent-proviſion, 
the ſaid Mris Chriftian Herron was accordingly infeft. 


The Anxiety with which theſe Proviſions are laid, 


as far as the Entail would permit, upon the Eitate of 
Phy/vill, and the paternal Eſtate was relieved, betrays 


a ſecret Knowledge of the precarious Tenor by which 
he held that Eſtate, by very ſtrong and real Evi- 


dence. 
The Purſuer Aunes was an Infant when the frau— 
dulent Settlement in 1719 was executed; ſhe was not 
thirteen Years of Age in the Year 1728, when her 
Eſtate was again diſpoſed of in fobn Coltrain's Con- 
tract of Marriage. She was poorly maintained by her 
Friends, and kept in Ignorance of her Title, until 
after ſhe attained the Years of Majority, when ſhe 


happened accidentally to diſcover that Duplicate of the 


Narriage-Contract, which had been left with her 
Crandmother's Friends, {till blank in the Witneiles 
Names and Deſignations: And though all poſſible En- 
quiry was made after the other Duplicate, ſhe could 
make no Difcovery, further than that it was in the 
Charter-Cheſt of the Family, when John Coltram of 
Drummorel, upon His Succeſſion, cauſed inventory the 
Papers therein contained, in the View of making up 
his own Titles to ſaid Eſtate. 


Aenes Stewart being married to the other Purſuer 


John Hathorn, in order to aſſert their Title to this 
Eſtate, granted a Bond to a Truſtee, who thereupon 
obtained an Adjuaication againſt her, as charged to 


enter Heir to her Grandfather; and upon that Title 


brought an Action of Reduction and Improbation in 

the Year 1740, to ſet aſide the Tailzie 1719, as contra 

\ fidem tabularum nuptialium. . | 

She was alſo obhged to inſiſt in a ſeparate Proceſs for 

proving the Tenor of her Grandmother's Marriage 

Settlement; and in the Courſe of this Proceſs, the ſaid 
Marriage- 
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Mariage-Contract was diſcovered to be in the hands 
of Mr Herron of that IIk, Father-in-law to the ſaid 
John Coltram of Drummorel. 

The Purſuer then inſiſted in the Reduction upon 
this Contract of Marriage; and your Lordſhips un- 
animouſly found, That John Stewart, the Maker of 
« the Entail, could not ſettle the Eſtate provided in 
« the Contract of Marriage to the Heirs of the Mar- 
« riage, 10 as to prefer his own Daughter Eliſabeth and 
« her Iſſue to Agnes Stewart the Heir of Line of the 
« Marriage; and therefore ſuſtained the Reaſons of 
« Reduction of the Decd of Entail.”—And, upon ad- 


viſing a Reclaiming Petition and Anſwers, your Lord- 
ſhips found, “That the ſaid 7%n Stewart had no Power 


to make the Deed of Entail 1719; that the ſame is 


contra fidem tabularum nuptialium, and therefore re- 


„ duceable, Cc.“ 
After this Deciſion, which was affirmed upon an Ap- 


peal, and after John Stewart's Death, Mris Chriſtian 


Herron inſiſted in an Action againſt the now Purſuers, 


to make effectual her Li ferent Annuity upon the Eſtate 
ef PHHtgill, and, in terms of her Liferent Right, to 
obtain Payment of the fourth Part of the free Rent 


of ſaid Eſtate. 
And from the Proceedings in that Proceſs before 


vour Lordſhips, and in the Houſe of Peers, it is evi- 


dent, that the prevailing Argument was, that the 
Widow, in ſo far as a Proviſion was made in her Con- 
tract of Marriage, was to be conſidered as a bona fide 
onerous Purchaſer, and that the after Deed was ex- 
ecuted when her Husband was ſuppoſed to be in the 
Right of Fee and Property of the ſaid Eſtate. | 
Your Lordſhips, of this Date, pronounced the fol- 
iowing Interlocutor: © Find that the Obligation enter- 
ed into by Coltrain of Drummorel, in the Marriage 
Settlement between him and Mris Chry7ian Herron, 
” whereby 
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„ | 
© whereby he was bound to ſettle upon her a Liferent- 
% proviſeen to the Extent of L. 59. Sterling yearly, was 
* onerous on the Part of the ſaid Mis Chriſtian Herron, 
and rational upon the Part of the ſaid %u Coltrain; 


and that he having implemented the fame, by granting 
« the Liferent-Infeftment to that Extent, when he was in 


„ the Right of Fee and Property of the Eſtate of 
_* Phyſzil, and his Right ſubject to no Challenge 
from any Thing that did, or could appear upon the 


* Records, that Infeftment was juſt and onerous, 
and does ſubſiſt in her Perſon, notwithſtanding of 
the Reduction afterwards brought againſt the Right 


and Title of the ſaid John Coltram, upon the latent 


„ perſonal Obligation contained in the Marriage-Con- 
* tract 1668, between John Stewart and Agnes Stewart 
* his Spouſe, whereby he was bound to ſettle the 
«* Eſtate he ſhould acquire in favour of the Heirs 
« whatſomever of the Marriage; and notwithſtand- 
* ing of the Decree obtained in that Reduction, 
« ſetting aſide the Right of the ſaid Fohn Coltram, which 


* the Lords found could not hurt the ſaid onerous Life-. 
rent- Settlement, made to Chrifhan Herron the Purſuer 


* by her Husband, while he ſtood in the full Right 
* of Property of the Eſtate, conform to the Inftett- 
“ments, and Inveſtitures thereof, | 

This Judgment was afirmed upon an Appeal, in 
conſequence of which the Widow has enjoyed this 
Annuity of L. 50. a-Year out of the Eſtate of Phy/sl!, 
and has received the other 300 Merks a-Year which 
was provided as an additional Annuity by her Hui- 
band's Poſtnuptial voluntary Deed from the Eſtate of 
Drummorel. 5 | 

The Purſuers now inſiſt before your Lordſhips in a 
Claim to be relieved of this Burden, which was 
brought upon the Eſtate of Phy/zil/ by the Deed of 
John Stewart, whoſe Title to that Eſtate was moſt juſt- 


ly reduced. And the Foundation of this Claim, at 
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firſt Sight, ſeems to be very obvious: By the Tailzie 
1719, which is found to have been contra fidem, and in 
defraud of her Right, ſhe was not only poſtponed to the 
whole other Iſſue, male an female, deſcended of her 
Grandfather's Body, but allo, though an Infant inca- 
pable of giving Offence, ſhe was for ever excluded: 
And therefore, as % n Coltrain, who had no other 
Title to this Eſtate but the aforeſaid fraudulent Deed 
of Tailzie 1719, charged the ſame with this Incum- 
brance of a Liferent-annuity in favours of his Wife, 
ſo as even to relieve his own ſeparate Eftate; though 
that Incumbrance is found available to the Widow as 
a bona fide Purchaſer, he is bound by all the Rules of 
Law and Juilice to reheve the Incumbrance fo im- 
oſed. | 

: The Grandfather, old John Stewart, was verus domi- 
ms of this Eſtate in the propereſt Senſe, notwith- 
ſtanding the Contract of Marriage; he had Power to 
ſell the Lands, to affect them with Debt, and could 
have effectually burdened this Eftate with rational 
Proviſions to a ſecond Wife and her Children. Such 
Proviſions would have been good againſt the Purſuer 
as Heir of the firſt Marriage; yet there is no queſtion 
that ſhe would have been entitled to purſue ſuch an 
Action of Relief out of any ſeparate Eitate which had 
been left by her Grandfather: And there does not oc- 
cur any good Reaſon why the ſame Action thould not 
competent againſt 7obn Stewart the Grandſon, and his 
Repreſentatives, who took this Eftate by a gratuitous 
Dilpoſition contra fidem tabularum, and enjoyed the Rents 
of 1t for ſo many Years: Yet your Lordihips Interlo- 
cutor has not gone ſo far as to find the Purtuers en- 
titled to a total Relief of this Incumbrance; and the 
Reſpondents have not complained of the Limitation, 
velieving that the Petitioners would have acquieiced ; 
but as they have thought proper to complain of one 
| G | PATH 
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Part of the Interlocutor, the Reſpondents muſt enter 
their Caveat, that they are at Liberty, and are not un- 
derſtood to acquieſce in theother Part of the Interlocutor. 
The Interlocutor “ finds the Purſuers entitled to Relief 
* of the Annuity of 600 Merks originally contracted 
* to be paid out of the Eſtate of Drummorcl, and there- 
* atter transferred to the Eſtate of PH hill; but finds 
„them not entitled to any Relief of the additional 
% 300 Merks impoſed on PHH by the Contract of | 
« Mamiage. N . 
It is very material to obſerve, that by your Lord- | 
ſhips Judgment, ſuſtaining the Widow's Claim to an ( 
Annuity out of the Eftate of Phy/g!ll, as above reci- 
ted, her Claim is not ſuſtained to the full Extent by 
the poſtnuptial Deed of her Husband: She was pro- 
| vided to 1200 Merks in the Event of Children, which 
happened, out of the Eſtate of Phy/z#i/; but your 
Lordſhips ſuſtained her Claim only in ſo far as it-was 
onerous, wv1z. to the Extent of goo Merks contained in 

the Contract of Marriage. 

[t 1s therefore a Point adjudged, that the Widow had 
no Title to demand the additional 300 Merks out of 
the Eſtate of Phy/zi/. This was a voluntary gra- 
tuitous Deed, which could not be effectual againſt the 
Eſtate after the Title of the Granter was reduced; and 
ſo your .Lordſhips have found, © that the Infeftment 
« was*juſt and onerous, and does ſubſiſt in her ta- 

_« yours,” only to the Extent of the 900 Merks, or 
1 L. 50. Sterling, which was ſtipulated by the Contract 

* of Marriage. | 
It is plain, therefore, that the additional 300 Merks, 
which was granted by a voluntary gratuitous Deed of 
the Husband, is altogether out of this Queſtion: Ib is 
impollible to maintain that the gratuitous Deeds of a 
Perſon whoſe Title is reduced, though he had been 
clearly a bona fide Poſſeſſor, can be good RE 
| Eitate 
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Fſtate when evicted: Your Lordſhips have found the 
Reverſe in this Caſe, and have only ſuſtained the In- 
feftment as a good Security in 10 far as it was grand: 
ed in Implement of the Marriage-Articles. 

It muſt follow, therefore, very clearly, that the Que- 
ſion now before your Lordſhips muſt be conſidered 
in the ſame Light as if no additional Annuity. had 
been granted at all, but that the Infeftment had been 
granted in Implement of the Contract of Marriage, 
and in Security of the goo Merks thereby ſtipulated 
to be paid out of the Eſtate of Hill, in the Event 
of John Stewart's Succeſſion thereto. 

And, in this View of the Caſe, the Juſtice of your 
Lordſhips Interlocutor, in ſo far as it finds the Pur- 
ſuers entitled to Relief, and the Fallacy of the Petiti- 
oner's Reaſoning, will be very clear. 

The plain and obvious Ground of your Lordſhips 
Interlocutor is, That in ſo far as John Stewart's pater- 
nal and ſeparate Eſtate was reheved, or, to uſe the Pe- 
titioner's Words, /ucratus, by transferring a Burden, 
which was impoſed upon it, to the Eſtate of Phy/- 
gil; in ſo far the Purſuers are entitled to Ke- 
fad and no farther. This proceeds upon the Reaſo- 


ning in the Petition, that even a bona jide Policlior can- 


not Profit himſelf by transferring a Burden which 
was originally laid upon his ſeparate Eſtate, to the 
Eſtate which is evicted from him as the Right of ano- 
ther. The additional 300 Merks, which by the Terms 
of the Contract of Marriage was only provided in the 
Event of his Succeſſion to Hill, and was never im- 
poſed as a Burden upon his own Eſtate, remains, by 
your Lordſhips Interlocutor, an Incumbrance on the 
Fitate of Hill; but we are juſtly relieved of the 
boo Merks, becavſe it was originally a Debt of his ſe- 


parate Eftate, and was transferred upon ours: And 


the additional 300 Merks, Which was voluntarily 
granted after the Marriage, can with no Propricty en- 
ter 
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ter into this Queſtion, nor be maintained as a Charge 
upon the Eſtate of Phy/gil, in conſiſtency with your 


Lordſhips former Judgment, which limited the Wi- 


dow's Infeftment to her Proviſion in the Contract of 

Marriage only, nor indeed in conſiſtency with any 

Principles of Law. 
The Petitioner argues, That there can be no Ground 


for ary Action of Damages in this Caſe, becauſe Cap- 


tain Stewart was guilty of no wrong or tortious Ac 
by charging the Eſtate with thoſe Proviſions to his 
Wife. But the Reſpondents will ſuppoſe in the Argu— 

zent, Nnoiwithitanding of the ſtrong and convincing 
Circumſtances to the contrary, that Captain Stewart 
was a bona jide Polleſior; and, in that View, the Claim 
of Relief is not founded upon any Complaint of a 
wrong or tortious Act, but upon this plain Principle 
of common Juſtice and Law, That, as he took and 
enjoyed for many Years my Eſtate, by virtue of a 
Deed which was gratuitous and fraudulent in the 
Granter, you are obliged to reitore 1t to me, tree of 
any Burden or Incumbrance impoſed upon it by 
your own Act. There would have been nothing 
wrong or tortious, if Captain Stewart had borrowed 
Money, and granted heretable Bonds upon this Eftate; 
yet there is no queſtion that he would have been 
under an Obligation to have purged thoſe Incum- 
brances, when the Eſtate was recovered by the right 
Owner: There would have been nothing irrational 
nor wrong in the Thing, if, upon a Suppolition that he 
had never been married, he had granted thelikevolunta- 
ry and gratuitous Bonds of Annuity to any of his bei 
Friends or Acquaintances; yet the Petitioner's Argument, 
That though my Eſtate was thereby burdened, he was 
not thereby lucratus, would certainly not have availed; 
nor could ſuch gratuitous or voluntary Deeds, how- 
ever rational or innocent, have been ſuſtained as Bur- 
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his Right was not good. 
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lens upon my Eſtate after Eviction, though, no doubt, 
they would be good againſt the Granter's Heirs. 

And, indeed, the Petitioner carries his Doctrine of 
Favour to bona fide Poſſeſſors, upon a Title apparently 
good, though liable to Challenge (which is the Caſe 
of every bona fide Poſſeſſor) beyond all Bounds It is a 
certain Principle clearly eſtabliſhed, both in the Civil 
Law, and in the Writings of our own Authors, That a 
ma fide Poſſeſſor is obliged to reſtore the Subject tantum 
tt tale as he received it, or the Value of it, in ſo far as 
it is alienated or effectually burdened by his onerous 
Deeds. The Law has, indeed, given him a great Bene- 
fit, and diſtinguiſhed him highly above the mala fide 
Pofleflor : He is not obliged to reſtore the Fruits and 
profits of the Subject, however much lucratus thereby; 
facet fructus, perceptus et conſumptus ſuum: But this is the 
utmoſt Limit of the Advantage which the Law has al- 
lowed to bona fide Poſſeſſors; and, in this particular 
Cafe; Captain Stewart has enjoyed amply that Benefit: 
He drew the Rents of theſe Lands to;:an Amount that 
was equal to the Value of the Eſtate, from the 1720 
till the 1743, and in Circumſtances which, at leaſt, 
create a violent Suſpicion he was not ignorant that 

The Petitioner mentions a Circumſtance of Favour, 
which can be of no Weight in the Argument, but is 
2 great Miſtake in fact, That Captain Stewart laid out 
large Sums to make Improvements upon this Eſtate. 
On the contrary, the Reſpondents do aver, and could 
cally prove, if it was material to the Iſſue, that he 
never laid out any thing upon Improvements; and 


| that, for Years before the Eviction, the Ground was 
very ill treated, as frequently happens when a Poſleflor 


foreſees that he is likely to be removed. 


Upon the whole, the Reſpondent apprehends it is 


clear, that the 300 Merks provided as a gratuitous and 
addi- 


4 
additional Annuity is entirely out of this Queſtion. 
The Caſe muſt be conſidered alone upon the Footing of 
the Contract of Marriage, which was the ſole Ground 
of your Lordſhips Judgment _— that the Widow's | 

Infeftment was onerous, and ſubſiſting upon the E-. 
ſtate of Phy/zil/: And, in this View, there can be no 
queftion that the Reſpondents are entitled to Relief of 
the 600 Merks, which was originally impoſed upon 
Captain Stewart's proper Eſtate, and was transferred 
upon the Eſtate of Hill; and that Captain Stewart, 
and his Repreſentatives upon the ſeparate Eſtate, have 
benefited as highly by his ſuppoſed bona fides, as can 
at all be conſiſtent with any Principles of Law or ju- 
ſtice to the Purſuer, who has ſuffered a heavy Injury 
by being kept out of her juſt Right for the beſt Part of 
Her Life, and receiving it, after all, under a Burden 
contracted by the Perſon who poſſeſſed it long without 
any juſt Title. 


In reſpet whereof, &c. 
FRANCIS GARDEN 


